
Withholding Questions for Tax Professionals

If the response to any question is 'Deny' please write down your explanation to specific numbered 
question(s) as to why you deny it.

1.  Admit or Deny: The only authority granted to the Internal Revenue Service (IRS) to administer it's 
            rules is the Constitution, Federal Statutes-United States Code (USC) and the Code 

       of  Federal Regulations (CFR) and Supreme Court cases only.

2.  Admit or Deny: The specific Title the IRS gets it's operation rules is Title 26 USC-Internal Revenue 
       Code (IRC) and Title 26-Code of Federal Regulations.

3.  Admit or Deny: Sections 1441,1442,1443 and 1461 are sections in Title 26 (IRC) that  
              implement withholding. 

4.  Admit or Deny: According to 26 USC 7701(a)(16) the term "withholding agent" means any person 
      required to deduct and withhold any tax under the provisions of section 1441, 1442, 
      1443, or 1461. 

5.  Admit or Deny: IRS W-4 form is called an Employee's Withholding Allowance Certificate.

6.  Admit or Deny: The IRS asks for the information on the W-4 form to carry out the Internal Revenue 
        laws of the United States. The Internal Revenue Code requires this information 
        under sections 3402(f)(2)(A) and 6109 and their regulations.

7.  Admit or Deny: The IRS W-4 form institutes withholding from 'wages' for federal, state, social 
        security, medicare and misc.taxes from an employees' pay.

8.  Admit or Deny: The term 'employee' is defined at 26 USC 3401(c), 26 CFR 31.3401(c)-1 
        -which a private employee is not.

9.  Admit or Deny: The term 'employer' is defined at 26 USC 3401(d), 26 CFR 31.3401(d)-1 
       -which a private employer is not.

10. Admit or Deny: The term 'wages' is defined at 26 USC 3401(a), 26 CFR 31.3401(a)-3(a)
       - which a private employee does not earn.

11. Admit or Deny: IRS form 2678 is the only way a person can be designated as an 'employer' 
        (withholding agent) authorized to withhold taxes.

12. Admit or Deny: IRS form 2678 is the only way a person can be authorized by the 'employer' to be a 
        (withholding agent) from the 'employer' to withhold taxes. 

13. Admit or Deny: According to 26  CFR §31.3401(a)-6 Nonresident aliens who have no income 
       effectively connected to a 'trade or business' within the United States” are not 
       subject to backup withholding or payroll deductions.
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14. Admit or Deny:  According to 26 USC 7701(b)(1)(B) a nonresident alien is an individual who is 
         neither a citizen of the United States nor a resident of the United States.

15. Admit or Deny: According to 26 USC 7701(a)(26) 'trade or business' is defined as “the functions 
       of a public office”. 

16. Admit or Deny: According to 26 USC 7701(a)(9) and (a)(10) United States is defined as the 
“District        of Columbia”.

17. Admit or Deny: Therefore a citizen of the United States or resident of the United States are 
        individuals who are domiciled in the District of Columbia, it's possessions, 
        territories and enclaves. 

18. Admit or Deny: Congress' exclusive legislative jurisdiction is in Art. I §8, Cl. 17 and 
        Art. IV, §3, Cl. 2 in the U.S. Constitution.

19. Admit or Deny: In the United States of America there are 2 types of citizens.
       “The governments of the United States and of each state of the several states are distinct 
         from one another. The rights of a citizen under one may be quite different from those 
         which he has under the other”. 

         [Colgate v. Harvey, 296 U.S. 404; 56 S.Ct. 252 (1935) ] 
    
20. Admit or Deny: Private employers are not required to withhold any taxes from a private employee's 

         earnings. 
         IRM 5.14.10.2 (6/15/2008)

Payroll Deduction Agreements

2. Private employers, states, and political subdivisions are not required to enter into 
payroll deduction agreements. Taxpayers should determine whether their employers will  
accept and process executed agreements before agreements are submitted for approval or  
finalized.

21. Admit or Deny:  IRS Publication 515, entitled "Withholding of tax on Nonresident Aliens and Foreign  
          Entities", year 2008, says on p. 4 the following:

       "Foreign persons who provide Form W–8BEN, Form W–8ECI, or Form W–8EXP (or  
              applicable documentary evidence) are exempt from backup withholding and Form 

       1099 reporting."

22. Admit or Deny: There are “taxpayers and “non-taxpayers”
"The revenue laws are a code or system in regulation of tax assessment and 
collection. They relate to taxpayers, and not to non-taxpayers. The later are without  
their scope. No procedure is prescribed for non-taxpayers, and no attempt is made 
to annul any of their rights and remedies in due course of law. With them Congress 
does not assume to deal, and   they are neither of the subject nor of the object of   
the revenue law." 

        Reaffirmed in Gerth v. US, 132 F Supp 894 (1955) and in Economy Heating Co. v. US, 470 
        F2d 585 (1972) Long v. Ramussen, 281 F 236, 238 (1922):
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23. Admit or Deny: There is no statutory authority that authorizes a private employer to withhold taxes 
        from a private employee.

24. Admit or Deny: Congress has to follow the direct tax rule of apportionment in  Article 1, Section 2, 
        Clause 3 and  Article 1, Section 9, Clause 4  of the United States Constitution. 

25. Admit or Deny: Congress did not receive authority to implement a direct tax without 
         apportionment on a citizen within a state of the Union according to the 16th 
        Amendment.  

“The Sixteenth Amendment must be construed in connection with the taxing clauses [i.e.  
 apportionment clauses regarding Direct Taxes, uniformity clauses regarding Indirect 
Taxes] of the original Constitution and the effect attributed to them before the 
Amendment was adopted.” 
 Eisner v. Macomber, 252 U.S. 189, at 205 (1920)

"..by the previous ruling it was settled that the provisions of the Sixteenth Amendment 
conferred no new power of taxation but simply prohibited the previous complete and 
plenary power of income taxation possessed by Congress from the beginning 
from being taken out of the category of  indirect taxation to which it inherently belonged 
and being placed in the category of direct taxation subject to apportionment by a 
consideration of the sources from which the income was derived, that is by testing the  
tax not by what it was -- a tax on income, but by a mistaken theory deduced from the  
origin or source of the income taxed. "
[Stanton v. Baltic Mining, 240 U.S. 103 (1916)]
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